This Article argues that the federal interest in the states as effectively functioning entities includes both having states follow and apply federal law in their courts and encouraging states to develop their own law governing their own institutions. This interest in effectively functioning states suggests expansion of federal jurisdiction when the states either are failing to follow or are misapplying federal law, and restriction of federal jurisdiction when states are engaged in a procedure that is adequate to enforce a federal right or are attempting to find in their own law alternative solutions to the problems addressed by federal law. Federal jurisdiction is needed to correct stagnant situations in which the states are not providing a forum or remedy for would-be federal plaintiffs. In contrast, federal jurisdiction may be counterproductive when states are actively and constructively engaged in dealing with those problems. 26 If jurisdictional doctrines are structured optimally, the state that fails to function effectively should suffer federal interference, while the properly functioning state should enjoy a "reward" of separateness. Jurisdictional doctrine may then serve to instruct the states on how to build for themselves the kind of separate sphere that federal courts will respect. *1490
II. ENSURING SUPREME COURT JURISDICTION OVER STATE COURT DECISIONS OF FEDERAL LAW A. State Courts and the Application of Federal Law
Incorporation of the Bill of Rights into the fourteenth amendment has layered federal constitutional law onto state criminal law, opening up a vast body of state cases to the possibility of Supreme Court review. 27 The breach of states' "separate spheres" effected by the imposition of federal law through incorporation results in a continual loss of federal control over federal law -a corresponding breach of the federal "sphere" -as the (Powell, J., dissenting) (arguing that the Constitution mandates a balance of power between state and federal governments for the purpose of protecting fundamental liberties); id. at 588 (O'Connor, J., dissenting) (arguing that state autonomy is a value to be weighed in determining the extent of Congress' commerce clause power). The Garcia dissenters did not assert the belief in "states' rights" that Justice Black was so quick to disavow in Younger, rather, they seemed to share his belief that states perform their role in the federal system best when they are left to carry out their essential functions unregulated. See id. at 547-77 (Powell, J., dissenting); id. at 582 (O'Connor, J., dissenting).
The Garcia majority apparently recognized the importance of the states' separate functioning, but it denied any role to the judiciary in defining the scope of that functioning. See 469 U.S. at 547-52 (noting the "elusiveness of objective criteria"). The dissenters, however, balked at placing the federalism limitations on Congress outside the scope of judicial review. The Justices basically differed, then, not over whether the states enjoy any area of autonomy, but rather over which institutions may redraw the boundaries around the states' separate spheres. Their difference was acute in Garcia because the courts have traditionally viewed the commerce clause as granting broad power to Congress and authorizing minimal judicial intervention. As noted above, however, the court has also traditionally played a role in creating jurisdictional doctrine. See supra pp. 1486-87. Thus, the thesis presented in this Article does not appear to be inconsistent with any of the opinions in Garcia. Indeed, at least one commentator has suggested that the Garcia majority itself perceived a minor role for the judiciary in defining state autonomy, even under the commerce clause. See Rapaczynski, supra note 24, at 364-65 (arguing that Garcia does not completely render federalism limitations on national power "nonjusticiable" because it holds open the door for judicial review in the event of a congressional failure to perform its role of protecting the interests of the states). 26 Cf. than do federal courts (32,700 in 1982) and "necessarily create a considerable body of 'federal law' in the process").
states must interpret and apply federal law in their day-to-day processing of criminal cases.
28
The Warren Court accompanied its development of the incorporation doctrine with parallel developments in the rights accorded criminal defendants. 29 As long as state courts were engaged in absorbing these new standards, they left analogous provisions in state constitutions unexplored. 30 Criminal appeals then tended to present only unmixed questions of federal law, and the Supreme Court readily recognized its jurisdiction to resolve these cases. In recent years, however, federal boundary-pushing has subsided, 31 and some state courts have begun to tap their own constitutions.
32 *1491
The supremacy clause of the federal Constitution prevents a state from reducing criminal defendants' protections below the "floor" established by federal law. 33 A more generous interpretation of the state right, however, has the "counter-supremacy" effect of divesting the Supreme Court of jurisdiction. Because the Supreme Court, when reviewing cases arising from the state system, can review only questions of federal law, it may correct a decision that erroneously affords the defendant more protection than the federal Constitution gives only if that decision is premised on the federal Constitution. 34 The same protection, when premised on the state constitution, identically worded though the state provision may be, escapes review. 35 Thus, the source a state court cites for a right it 28 For an enunciation of a jurisdictional doctrine designed to prevent one sovereign from interpreting the other's law, see Railroad (1984) ("Although the uniformity-assuring function of the Court does not strike me as a constitutionally mandated one, as a matter of policy, our system -any system -would be poorer and less coherent in the absence of a single, ultimately authoritative court at the apex of the judicial hierarchy.") with Bator, supra note 10, at 1040-41 (rejecting the idea that the need for uniformity among federal decisions limits congressional power over Supreme Court jurisdiction and noting that for years federal criminal cases were not reviewable in the Supreme Court). This historical evidence provides some support for Justice Stevens' assertion in Michigan v. Long, 463 U.S. 1032 (1983) , that there is no federal interest in reviewing overgenerous state decisions. See infra p. 1506. But it is questionable whether the lack of legislative interest in providing a jurisdictional grant in previous years should be the yardstick by which we measure the federal interest today, particularly because that lack of jurisdiction existed before the Bill of Rights was incorporated into the fourteenth amendment. 35 State courts possess final authority when they interpret their own constitutions differently from the federal Constitution, even when the words track those of the latter. See Brennan, supra note 30, at 498-504; cf. PruneYard Shopping Center v. Robins, 447 U.S. 74, 81 (1980) (opinion of Rehnquist, J.) (discussing the state's right to provide broader rights in its own constitution than those guaranteed by the federal Constitution enforces determines whether or not the Supreme Court has the power to hear the appeal. The state court's effective power over Supreme Court jurisdiction in these instances in intriguing: it can "overprotect" a defendant, and by simply citing the words as they appear in the state constitution instead of citing the same words in the federal Constitution, disempower the *1492 Supreme Court. 36 It can create a separate sphere for itself by saying so. Its word makes its word the last word.
This stunning reversal of the usual order of power, which bears the drab appellation "the independent and adequate state ground doctrine," occurs because the Supreme Court, which is in the business of deciding cases and emphatically not in the business of emitting free-floating legal advice, 37 cannot decide a federal question in a case that already contains the basis for upholding the same outcome on remand should the federal basis for the state court's decision be reversed. 38 That decision of federal law would not resolve any controversy; it would be an advisory opinion, anathema to article III.
But when does the state ground stand independent of the federal ground, so that a reversal of the federal ground does not necessarily undermine the state basis? 39 In Michigan v. Long, 40 the development *1493 of state constitutional law described above confronted the Supreme Court with the question of how to decide whether a state court had relied on its own Bill of Rights analog in a sufficiently independent way. 41 Quite naturally, a state court discussing, for example, a search and seizure problem, will string cite the state constitutional provision alongside the fourth amendment. In discussing precedent, the same court is likely to emphasize the well-developed, well-articulated conservative politics"). Professor Powell goes on to discredit Justice Rehnquist's federalism as unsupported by the history upon which his interpretivist theory relies. See id. at 1359-70. 36 In Our only power over state judgments is to correct them to the extent that they incorrectly adjudge federal rights. And our power is to correct wrong judgments, not to revise opinions. We are not permitted to render an advisory opinion, and if the same judgment would be rendered by the state court after we corrected its views of federal laws, our review could amount to nothing more than an advisory opinion. Id. at 125-26.
The word "would" here indicates that doubt about what the state court would do avoids advisoriness. We should not see the state court's subsequent decision to adhere to its original result on a state law basis as retroactively making the earlier Supreme Court decision merely advisory, unless we could predict with certainty that adherence based on the first opinion. If the state court takes a new look at state law on remand and decides at that point that the state right was violated, the Supreme Court's opinion is no more advisory than any decision in a chain of appeals and remands before the result becomes fixed.
39 This is the "independent" component of the "independent and adequate" requirement. Adequacy of the state ground should never be a problem when a state constitution is construed in a way that can only be more protective of individual rights than the federal Constitution. In contexts in which the state court skimps on its protection to the criminal defendant and seeks to use a procedural ground -such as the requirement that a federal constitutional objection be made contemporaneously at trial -to bar review of a federal ground, the relative importance of the federal and state interests at stake may lead the federal case law. 42 Of course, references to federal law, no matter how numerous and lengthy, will not bar a state from successfully claiming to rely independently on state law. The mere fact that the court could have relied on the state provision, however, is not enough, because one cannot know whether it would have chosen to expand state law beyond what it believed to be the federal standard. 43 If the court misinterpreted federal law and happened to expound state law while operating under this misconception, the state ground may lack the necessary independence from the federal ground.
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In Long, the Supreme Court instituted a solution to the problem of appeals from state court decisions that rely on an ambiguous mixture of state and federal constitutional rights: a presumption in favor of Supreme Court jurisdiction. 45 The responses of the various justices to this problem shed light on the kind of federal interest that for them justifies alteration of the state's separate sphere. Justice Stevens, in dissent, professed to find no federal interest in the standards that state courts impose on themselves in the name of federal law, as long as *1494 those standards do not fall below the minimum guarantees of the federal Constitution. 46 Justice O'Connor, on the other hand, writing for the majority, viewed muddled federal/state opinions as creating a union-threatening deluge of unauthoritative federal law elaboration. 47 It is interesting to see the conservative members of the Court spring into action on behalf of national unity and against state-generated diversity, and a more liberal justice insist on the separate, independent functioning of the states, precisely when state courts begin overestimating the generosity of federal rights. 48 Michigan v. Long understandably tends to stir up the common suspicion that procedural doctrine masks substantive goals. 49 Yet Long holds itself out as a pragmatic, thoughtful attempt to forge a permanent solution to the problem 42 Alternatively, but creating equal confusion, the state court may cite earlier state cases that may themselves rely on federal law.
In fact, the Supreme Court seemed most concerned in Long with the problem of having to go back and read state cases other than the one currently under review in order to ascertain whether it had jurisdiction. See id. at 1039. In that circumstance, the Court might have to go back through several layers of state precedent to determine whether the earlier state cases originated in federal law, and likely would view the contention that the state court intentionally rested its decision on independent state grounds with increased dubiousness. See infra p. 1499. 43 See 463 U.S. at 1038 n.4 (citing Beecher v. Alabama, 389 U.S. 35, 37 (1967) David Long had attracted the attention of two Michigan police officers by driving erratically and swerving off the road into a ditch. Stopping to investigate, the police found that Long had gotten out of the car and had left the door open, that he "appeared to be under the influence of something," and that he had difficulty responding to a request for his license and registration. 52 When Long began to walk toward the open car door, the police officers noticed a "large hunting knife" on the floor of the car, whereupon they stopped him and subjected him to a protective search. 53 Finding no weapons on Long's person, one of the officers proceeded to look into the car, purportedly for other weapons, and saw an open bag of marijuana on the front seat. 54 The police arrested Long, searched the rest of the interior but found nothing, impounded the car, and opened the lockless trunk to find "approximately 75 pounds of marijuana."
55 Unsuccessful in his attempt to suppress the marijuana, Long was convicted of possession of illicit drugs.
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The Michigan Court of Appeals found the search of the car's interior a valid "protective search" and the search of the trunk a valid "inventory search," 57 but the Michigan Supreme Court reversed. Citing both the federal Constitution and the state constitution, the court dismissed self-protection as a justification for searching the interior, and consequently deemed the marijuana found in the trunk to be the fruit of an 50 See 463 U.S. at 1039-41. 51 See id. at 1045-48. The leading case is Terry v. Ohio, 392 U.S. 1 (1968). Terry permits the police to detain a person upon reasonable suspicion that he has committed a crime. Pursuant to such a stop, the officers may also, without a warrant, search the suspect for weapons and "neutralize the threat of physical harm" when they reasonably believe the suspect is "armed and presently dangerous." Id. at 24. The "Terry stop," allowed in the absence of probable cause for arrest, thus supports only a danger-neutralizing warrantless search, in contrast to the broader search incident to arrest, which may extend to the purpose of preserving evidence of the crime. See Chimel v. California, 395 U.S. 752, 763 (1969) . In all likelihood, the Michigan police had probable cause to arrest Long for driving while intoxicated, although they had not yet arrested him at the time of the search of the automobile's interior. The state failed to assert that this probable cause to arrest supported more than a protective search, and the Supreme unlawful search. 58 According to the state supreme court, then, the trial court should have suppressed all of the marijuana found.
The United States Supreme Court held that the fourth amendment permitted a protective search of the automobile interior, "limited to those areas in which a weapon may be placed or hidden."
59 Under *1496 this test, the presence of the knife, Long's initial behavior, and his subsequent ability to "break away from police control and retrieve a weapon from his automobile" justified the search that uncovered the bag of marijuana. 60 The Court did not address the validity of the trunk search because the opinion under review had not reached this question. 61 It remanded the case to determine whether the trunk search was valid under either federal or state constitutional law.
62
In order to reach the fourth amendment issue, however, the Court needed to determine whether it had jurisdiction over the case. Supreme Court jurisdiction was questionable because the court below had made two brief citations to the Michigan state constitution in an opinion that "otherwise relied exclusively on federal law."
63
Bemoaning the lack of a "satisfying and consistent approach" 64 that ought to characterize "sensitive issues of federal-state relations," 65 Justice O'Connor sought to resolve permanently the problem of applying the independent and adequate state ground doctrine to ambiguous mixtures of state and federal constitutional law.
Long's Survey of Past Solutions.
Although Justice O'Connor found the problem a "vexing issue" 66 that the Court over the years had treated with troubling inconsistency, she identified only three basic judicial approaches. All three reflect a fairly consistent policy of avoiding jurisdiction based on speculation. *1497
The first approach is simply to dismiss the case whenever the ground for decision is unclear. 67 independent nonfederal ground and remanding the case "for such further proceedings as may be appropriate"); Pitcairn, 324 U.S. at 128 (holding that continuing a case for clarification is the "simplest procedure" when it is unclear whether a federal question has been decided, and expressing the need to "take steps to protect our jurisdiction when we are given reasonable grounds to believe it exists"). respond differently to the myriad of cases of the 1930s and 1940s than to the recent confusion of state and federal constitutional analogs. 86 The Court dealt with the earlier cases by using dismissal, vacation, and continuance -methods that reflected a fairly consistent policy against reaching the merits of a case when jurisdiction was speculative. The Court employed those devices to gain the proof needed to establish jurisdiction, using varying degrees of coercion to enlist the help of the state court. 87 There was perhaps nothing inherently wrong with having a selection of several "tools" with which to handle a problem that intermittently arose in various contexts.
Later, faced with the recurring problem of cases mixing state and federal constitutional law caused by incorporation of the Bill of Rights into the fourteenth amendment and the development of state constitutional law, 88 the Court switched to examining the state decision and the cases it cited to ascertain for itself whether the state ground existed and was independent. This method permitted the Supreme Court to be the judge of its own jurisdiction and avoided making the state judges play the roles of its law clerks. Of course, this method rendered the outcome of the Court's analysis uncertain and subject to dispute among the justices. Even if the Court had used this method consistently, the state would not have been able to foresee the outcome. Nevertheless, it was always in the state court's power to generate predictability by making the kind of clear statement that would render the Supreme Court's analysis straightforward, much as the Long presumption requires. If unpredictability was the federalism problem, the state always has had the power to resolve it, as it does after Long, by showing a deliberate intention to rely on state law. Seeing the purportedly "vexing issue" 89 in this light makes the step taken in Long look something short of revolutionary.
Presuming in Favor of Federal Power.
In South Dakota v. Neville, 90 a case decided several months before Long, it was, interestingly enough, Justice Stevens, the dissenter in Long, who directed *1501 the Court's attention to presumptions involving the independent and adequate state ground doctrine. Dissenting from a decision that used the third method of analysis described above, Justice Stevens wrote that it is "presumptuous -if not paternalistic" for the Court to "assume" that the state sees its own constitution as "a mere shadow" of the federal Constitution. 91 He wrote:
No matter how eloquent and persuasive our analysis of the Federal Constitution may be, we cannot simply presume that the highest court of a sovereign State will modify its interpretation of its own law whenever we interpret comparable federal law differently. Perhaps this observation prompted the Court to seek to establish a presumption that would enable it to avoid case-by-case analysis of state law. In Long, a majority of the Court accepted the use of a presumption, albeit, of course, the opposite one.
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The presumption established in Long allows the Supreme Court to review a state court decision whenever two conditions exist: first, the decision must "fairly appear[] to rest primarily on federal law, or to be interwoven with the federal law," and second, "the adequacy and independence of any possible state law ground [must] not [be] clear from the face of the opinion." 94 The Long Court purported to decide once and for all that whenever these preconditions exist, "the most reasonable explanation [is] that the state court decided the case the way it did because it believed that federal law required it to do so." 95 The Court argued that its newly fashioned presumption would allow it to avoid engaging in detailed analyses of how states understand their own constitutional law -a method that results in decisions of "state law that go beyond the opinion [under] review." 96 The Court saw the act of presuming jurisdiction in order to decide questions of federal law as more "respectful" of the state court than the act of *1502 scrutinizing the state's law. Thus, the state gains autonomous control over an interpretation of state law even as it suffers the loss of autonomy that comes with Supreme Court review.
This "presumption in favor of federal jurisdiction" is, in reality, not much of a departure from prior law. It may sound drastic to "presume" jurisdiction, 97 but presumptions, including this one, only arise when certain basic facts are shown. 98 Moreover, Long's presumption, like others, is rebuttable. The state court may "make clear by a plain statement in its judgment or opinion that the federal cases are being used only for the purpose of guidance, and do not themselves compel the result that the court 92 Id. at 568-69 (emphasis in original) (citations omitted). 93 See supra pp. 1493-94 and accompanying notes. Significantly, even Justice Stevens' statement here from Neville contains the basis for perceiving that the Court's review of decisions mixing federal and state law does not produce advisory opinions: he admits that we do not know what the state court will do on remand. The Supreme Court's opinion in such cases will thus be a link in a continuing chain of decisionmaking and not a superfluous statement made after the result is fixed.
94 463 U.S. at 1040-41. 95 Id. at 1041. 96 Id. at 1040. 97 Indeed, the Court avoided using the word "presume" in the text in which it established the rule. See Baker, supra note 45, at 819. The Long Court instead wrote: "we will accept as the most reasonable explanation" and "we merely assume." As if in answer to those rash enough to perceive in these amiable words a formal presumption, the Court in a footnote discussed generally the permissibility of using presumptions to decide jurisdictional issues. See 463 U.S. at 1042 n.8 (citing County of Los Angeles v. Davis, 440 U.S. 625 (1979), a case which merely imposes a burden of proof -albeit a "heavy" one -for establishing lack of jurisdiction because of mootness and notes an implicit presumption of jurisdiction until a jurisdiction-destroying factor is proven). The Long Court also suggested possible limits to its holding by noting that " [t] here is nothing unfair about requiring a plain statement of an independent state ground in this case," 463 U.S. at 1044 n.10 (emphasis added), because the state court opinion revealed only a "mere possibility" of reliance on an adequate and independent state ground. See 463 U.S. at 1044. 98 Presumptions, although used in order to avoid impasses in proof, "have come into existence primarily because the judges have believed that proof of fact B renders the inference of the existence of fact A so probable that it is sensible and timesaving to assume the truth of fact A until the adversary disproves it." E. 100 Finally, the Court expressly reserved the option of seeking clarification from the state court; an indication that the Court does not intend to apply its presumption with absolute inflexibility.
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The moderateness of the Court's approach is apparent in its treatment of the Long case itself. Despite the lack of a clear statement by the state court, the Supreme Court did not automatically presume *1503 jurisdiction. Rather, it analyzed the Michigan court's decision to determine whether the state court had "relied exclusively on its understanding of Terry and other federal cases." 102 Only after finding that the bare references to the state constitution "in no way indicate that the decision below rested on grounds in any way independent from the state court's interpretation of federal law" did the Court conclude that, even if Michigan did interpret its constitution as independent from the federal Constitution, the state court relied "primarily" on federal law. 103 Perhaps the only change wrought by the new presumption, then, is to make the Supreme Court's analysis more finite and conclusive. A "mere possibility" of an independent state ground will no longer stymie the Court. 104 And the justices can avoid the need to consult the regional reporters, which they so decorously hesitate to read. 105 The Court will still take care to consider whether it has jurisdiction before forging ahead. The primary effect of Long is its instruction to the states on how they may entirely avoid review: the states are encouraged and empowered to use state law to construct their own inviolable spheres.
Attempting to Speak Clearly.
The subsequent history of the Long case supports the presumption fashioned by the Court. Having received a pointed lecture from the Supreme Court, the Michigan Supreme Court on remand nevertheless failed to ground its decision in state law. 106 Rather, it found the trunk search invalid under the federal Constitution, reasoning that because the police followed to established procedure, the search was not a valid "inventory search." 107 Because the court found the search invalid under the federal Constitution, it saw no need to address the state constitutional issue. 108 Thus, the Michigan Supreme Court laid itself open to a second Supreme Court reversal when it could have shielded itself from review simply by stating that it had relied on the state constitution. 109 Moreover, the Michigan Court, eager though it appeared to grant a new trial, 110 failed to restyle as a state law decision its original determination *1504 with respect to the interior search. It sent Long to a new trial for possession of marijuana without suppressing the evidence from the interior search, despite the possibility -the original ambiguity that drew the Supreme Court's jurisdiction into question -that that search had violated the Michigan constitution. A concurring opinion asserting that the original decision had established that violation and thus required suppression did not persuade the court to rely on state constitutional law.
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Although the disarray exhibited by the state court's opinion on remand may undermine Justice O'Connor's belief that it will be easy for the state courts to comply with the prerequisite for overcoming the new presumption, 112 it supports her general suspicion that the state courts are not consciously resting their decisions on independent state grounds, and that the mixed decisions in question should not be construed to deny the Supreme Court jurisdiction.
C. The Integrity of State and Federal Lawmaking
The Court intended its solution in Long to protect the "integrity" of both state and federal lawmaking. 114 This interest in mutual "integrity" -that federal courts should not expound state law and state courts should not expound federal law -requires both that a state be able to create a separate, unreviewable sphere for itself when it intends to say what state law is, and that the state be unable to create such a sphere when it attempts to declare what federal law is. *1505 Deference to the states, then, is overcome by the interest in the integrity of federal law, a longstanding justification for intrusion on the states. In 1816, Justice Story found Supreme Court appellate review of state court decisions "perfectly compatible with the most sincere respect," when it was motivated by the need for uniformity in the interpretation of federal law: 109 There have, however, been no further appeals in the Long case. 110 The court stretched its reasoning to find waiver of two plausible alternate grounds for upholding the search. See Long, 419 1985) . This intrusion of Supreme Court review to impose uniformity is, to Justice O'Connor, the basic connection between the federal and state systems. She asserts that "the marriage between our state and federal courts, like any other marriage, requires each partner to respect the other, to make a special effort to get along together, and to recognize the proper sphere of the other partner." O'Connor, supra note 36, at 12. In expressing its overwhelming concern for uniformity, the Long majority failed to take into account that periods of disuniformity created by various judges applying federal law under the supremacy clause may inform and enrich the uniform interpretation ultimately supplied by the Supreme Court. Undue concern for uniformity dampens creativity, and diverse "unauthoritative" decisions can be invigorating. Just as the states in interpreting their own constitutions can use federal interpretations of the federal Constitution to the extent that they find those decisions persuasive, state decisions of federal law operate as suggestions to be adopted outside the state if they are worthy, not because they are mandatory. Cf. Cover & Aleinikoff, supra note 28, at 1052-54, 1064-66 (arguing that the value of habeas corpus review of state court decisions is that both state and federal courts conduct an ongoing dialogue on federal constitutional issues, in which the state court remains unbound by the lower federal court's precedents, and that this "textured experience" will enrich the final, binding pronouncement of the Supreme Court for uniformity in federal law, he wrote, "is truly an ungovernable engine," because it would justify review merely to "revise opinions," rather than to deal with wrong judgments and to affect outcomes. 119 Untempered, the uniformity interest would lead the Court to expound federal law in the abstract, to render the unconstitutional advisory opinion.
Absolute insistence on uniformity would be problematic, for example, in a state case with two alternate, separate holdings, one based purely on state law and the other based purely on federal law, in which the interpretation of federal law is obviously erroneous. Although the interest in uniformity strongly urges review, to review such a case would be to write an opinion that clearly would have no effect on any real controversy. A good advisory-opinion-fearing Supreme Court justice should recoil from reviewing this case much more than from reviewing a case in which it is uncertain whether the state court will uphold its result on remand. In the latter situation, although the state court has the power on remand to take an action that retroactively operates to make the opinion advisory, 120 the Court cannot *1507 know that the state will use this power. Thus, when the Court reviews such a case, it takes a risk that perhaps is not very different from the risk it assumes in deciding a case that might become moot, or even a case that might currently be moot, when that mootness remains unproven. 121 Because uniformity is a stronger justification for review in the case involving an erroneous -although clearly alternate -federal holding than it is in that of a classic, ambiguous state opinion, and because review of that alternate holding clearly is impermissible, some principle must limit the uniformity interest.
Justice Stevens suggests that this limiting principle should be a federal interest in the outcome of the case. He would leave the state decision alone unless there were a federal reason for concern about the predicament of the petitioner -and not merely the concern about the "deplorable mischief" of disuniformity which troubled Justice Story. 122 To Justice Stevens, the primary interest is not in getting it right, but in rights. 123 But Justice Stevens' view, 124 taken to its extreme, would distort Supreme Court jurisdiction. As the majority pointed out, if the only federal interest warranting review is in undoing the 119 463 U.S. at 1070 (Stevens, J., dissenting) (quoting Herb v. Pitcairn, 324 U.S. 117, 126 (1945)). 120 See Baker, supra note 45, at 821 ("The Supreme Court's holding would retrospectively become akin to an advisory opinion on the federal question."). For a collection of post-Long cases creating this retroactive effect, see id. at 837 n.181.
The Long Court obviously hoped to encourage states to make their reliance on state law clear. As Professor Baker has observed, however, if state courts remain uninfluenced by the likelihood of Supreme Court review and care only about the ultimate outcome of the case, the knowledge that they can assert the state law basis on remand may deter them from clarifying their decisions. See id. at 836-38. If a state court so fails to oblige the Supreme Court by supplying it with clear decisions, it does not earn autonomy. When the state court clouds decisions of state law with federal law not subject to change by the state political branches, the state cannot complain about federal intrusion, because it is failing -through its courts -to function effectively. See infra pp. 1508-11. If the states keep their decisions ambiguous because they do not care whether the Supreme Court intrudes on them, that is their prerogative: they are not trying to "build a separate sphere" and, under Long, they will not succeed.
121 See 463 U.S. at 1042 n.8 (defending presumptions in jurisdiction by observing that, in cases in which a party alleges mootness, the Court presumes jurisdiction until the allegation has been proven As Justice Black recognized in Younger, federalism should be understood not in terms of states' rights, but rather in terms of the national interest in the independent functioning of the states. This national interest may frequently -although not, as we shall see, invariably -weigh in favor of respecting a state's autonomy by declining to exercise jurisdiction. The national interest in according states independence so that they may carry out their functions as components of the nation is particularly acute with respect to the day-to-day processing of criminal cases. It is impossible, given incorporation, to avoid large-scale state adjudication of issues of federal constitutional law. Federal interests would be disserved by shuttling back and forth between state and federal court depending on whether state or federal law were at issue. 126 So we accept state court handling of federal law in the first instance.
But is independence from Supreme Court review similarly functional? There is a strong national interest -the same national interest that locates criminal proceedings in the state courts in the first place -in enabling the states to carry out their separate functions effectively. If state courts were the final authority when they interpret federal law, as they are when they interpret state law, then insulating their decisions from Supreme Court review would make sense. But state courts are compelled to apply federal law and what they ascertain to be the Supreme Court's view of that law, with which they may disagree. Thus, when state courts opine on federal law, they are inevitably dependent on the Supreme Court, and Supreme Court review is needed to enable them to apply both federal and state law properly. If the state court is not conscious of its ability to use state law to accord higher protections to criminal defendants than federal law provides (or not conscious of its freedom to limit the protections given to the federal "floor"), but acts from perceived compulsion, it is not in fact functioning separately. It is in the national interest to *1509 correct such a mistaken perception in order to promote the state's separate functioning. When Long instructs state courts on how to "declare independence" 125 463 U.S. at 1042 n.8. Justice Stevens' proposition, in contrast, can reasonably be limited to mean that where there is a gray area of jurisdiction, restraint should prevail; the presumption should be against jurisdiction unless there is a need to vindicate a federal right. See supra pp. 1486-88. 126 In any event, the Constitution prohibits federal courts from deciding individual questions isolated from cases. by saying that they are using state law, it is attempting to restore and to encourage separateness. That it uses a somewhat intrusive technique should not disturb us once we perceive the national interest underlying separateness. More important than the need for uniform interpretations of federal law, then, is the need to clarify the distinction between the state and federal "spheres" in the interest of federalism. Looking to the ultimate effect of enabling the states "to develop state jurisprudence unimpeded by federal interference," 127 Long may promote diversity among the states as well as uniformity in the interpretation of federal law.
Justice Stevens was "thoroughly baffled by the Court's suggestion that it must stretch its jurisdiction and reverse the judgment of the Michigan Supreme Court in order to show '[r]espect for the independence of state courts. '" 128 This paradox disappears upon recognizing that federalism is not, fundamentally, about displays of respect. An unbroken flow of politesse would reflect the states' rights belief disavowed in Younger. The need to promote the kind of independent functioning that warrants deference to the states is preferable to absolute deference to whatever a state does.
Of course, Justice Stevens himself does not advocate absolute deference. He realizes that at some point there is a federal interest that justifies interference with the state. He simply refuses to recognize the particular federal interest chosen by the majority. While Justice Stevens would make the sphere-altering interest the vindication of federal rights, the majority has chosen the uniformity of federal law.
129 Although this Article criticizes both choices, the doctrine dictated by the majority's choice would serve the federal interest in the effective functioning of the states.
If, as this Article argues, the appropriate interest is the effective functioning of the states, the federal courts should design jurisdiction not in order to avoid offense to state judges, but rather with an eye toward the state as a whole. The state courts do not function in isolation: they are subject to various political checks, and the state constitution, although subject to final interpretation by the state supreme court, is open to amendment through state political processes. Once we see this, it becomes apparent that the state court's use of federal law seriously constrains the state as an entity and thwarts its independence. The state courts need review and the state itself benefits thereby: without review, the state remains ignorant of its power *1510 to change the law, both because the courts may not recognize that they could interpret state law differentlyunbound by federal law -and because the political branches of state government, if they believe a particular decision was dictated by federal law, will not recognize that they can change the result by amending the state constitution or by affecting the composition of the state courts. 130 Once respect for the state is understood as respect for the state as a whole, an absolute policy of nonintrusion appears counterproductive. 127 It should be kept in mind that in a case like Long, the state itself -far from asserting an entitlement to deference -seeks Supreme Court review. 131 Given this active request, it is innaccurate to ascribe to the state an insistence on independence solely on the assumption that state judges rankle at Supreme Court review. Indeed, state courts, like the state itself, may benefit from review: review is a minor intrusion, 132 and reversal, though superficially "insulting," reinstates a court in the system of law over which it has final power. Thus, paradoxically, reversal invigorates the court.
Given the requirement that states apply federal law, absolute, immutable spheres would be dysfunctional. Left unreviewed, state courts become bound by false limitations. Moreover, if a state court fails to make clear its insistence on separateness, particularly after Long, it is probable that it has not acted independently. One might argue in response that state courts, unlike their federal counterparts, fear political retaliation and thus may rationally choose to avoid flaunting their reliance on state law, preferring to create the appearance that they act as unwilling puppets of the Supreme Court. But that is to say that the state court may have intentionally muddled the state and federal questions in order to prevent their state's democratic branches from recognizing their power to alter the result. Deference to the state court on that basis parodies true deference to the state.
Interestingly, if the state courts can intentionally separate themselves from politics and majoritarianism, they can effectively restyle themselves in the manner of the federal courts. 133 The federal courts *1511 maintain their independence, however, not by covert self-appointment, but because the constitutional convention chose the tenure and salary protections of article III to achieve the benefits of the separation of powers. States have the power to model their courts similarly, and some have done so.
134 But when they have not done so, it is not the place of the state judiciary to simulate the independent characteristics of the federal model on its own. And, perhaps more importantly, in the federal government, the balancing political branches can alter the law interpreted by the federal courts either through statutes or by initiating the process of amending the Constitution. But state political branches will perceive themselves as incapable of altering a state court's decision that is apparently based on federal law. 135 Thus, the federal court analog into which the state court would transform itself by mixing federal and state law creates a distortion not present in the federal model: it thwarts the checking and balancing role of the political branches. The Long presumption, by promoting federal intervention when this dysfunction occurs, therefore serves the federal interest in the effective functioning of the states. 131 In a criminal case, only the state will appeal a decision based on an independent and adequate state ground, because a state constitutional provision can grant more generous rights than does the federal Constitution, but it cannot accord lesser rights. State-created rights may naturally find their place alongside federal constitutional and statutory rights and thus fall within the federal courts' pendent jurisdiction. 136 Plaintiffs will choose to litigate their state law rights in a federal forum if they believe -as many do -that a federal judge will be more sympathetic to their claims and *1512 more likely to translate favorable findings into generous remedies.
137 Federal court adjudication of state law rights suffers, however, from the same lack of authoritativeness that marked the state court decisions of federal law in Long.
138
For several reasons, unauthoritative federal court decisions of state law may be even more problematic than state court opinions of federal law. First, principles of restraint dictate that a federal court prefer a state statutory basis for decision to a federal constitutional one, 139 so the federal courts avoid using their "own" law whenever possible. Second, although the independent and adequate state ground doctrine may prevent Supreme Court review of some state court decisions of federal law, state courts never review any federal court decisions of state law to correct erroneous interpretations. 140 And third, the effect of an unreviewed erroneous interpretation of federal constitutional law -to constrain a state's courts and police and grant an extra measure of protection to its criminal defendants 141 146 This Part finds that a state's loss of control over its statutory creations inhibits a state's functioning. Federal court involvement in this situation, unlike in Long, would do nothing to improve any state or federal lawmaking process. Rather, it would constrain the state in the most inappropriate instance: when the state has created a new right. The risk of finding themselves bound to expensive and burdensome federal injunctions would provide states with a major disincentive to reform their own institutions. By respecting state sovereignty here, federal courts can remove this disincentive and encourage states to perform the kind of role in the federal system that will reduce the need for federal law remedies. Under Pennhurst, plaintiffs who choose to rely on their state law claims instead of federal law claims will be forced to bring them in state court. By providing rights in its own law that are superior to the rights offered by federal law, a state may construct for itself a separate sphere. Like Long, then, Pennhurst can be read as an instruction to the states on how to achieve separateness and to avoid federal court intrusion. 144 A state has the power to waive sovereign immunity and thus to relinquish to the federal courts its control over state law.
Pennhurst ensures that if a state creates a right against itself, it can choose to control the application of that right. This result creates a kind of federal-state equity: Congress has the power to make federal jurisdiction over a statutory right exclusive, while the state has no equivalent power. See Chicago & N.W. R.R. v. Administrator of the Estate of Whitton, 80 U.S. (13 Wall.) 270 (1871). But the Pennhurst doctrine empowers the state to make jurisdiction exclusive in its own courts by withholding consent to suit in federal court. It should be noted that this power extends only to suits against the state: although the eleventh amendment prevents suits in federal court on federal law claims to which the state is the defendant, see Smith v. Reeves, 178 U.S. 436, 445 (1900), it is inapplicable to private litigation over a state-created right. 145 It is well-recognized that the procedures for applying law to fact in individual cases play as great a part in defining rights as 151 and traced that right to federal constitutional due process. 152 On the theory that Pennhurst was too big to habilitate anyone in the requisite least restrictive setting, the district judge ordered the defendants, under the supervision of a courtappointed special master, immediately to begin moving all of the residents into "suitable community living arrangements." 153 Although the Court of Appeals for the Third Circuit found that some residents still needed the large institution (which for them was the "least restrictive" setting) and restructured the injunction to include procedures for distinguishing those residents from the ones to be moved to community living arrangements, 154 it affirmed "most of the *1515 District Court's judgment."
155 Significantly, however, the Court of Appeals tied the right to habilitation in the least restrictive setting exclusively to the "bill of rights" portion of the federal Developmentally Disabled Assistance and Bill of Rights Act.
156
The Third Circuit failed to uphold any other federal basis for a right to habilitation in the least restrictive setting. 157 In addition, as the Supreme Court observed, in affirming the district court's finding that the state statute entitled the residents to "minimally adequate habilitation," the Third Circuit failed to take the step of saying that minimally adequate habilitation meant habilitation in the least restrictive setting. 148 The Court found violations of the residents' rights to "minimally adequate habilitation" under the due process clause of the fourteenth amendment, to "freedom from harm" under the eighth and fourteenth amendments, and to "nondiscriminatory habilitation" under the fourteenth amendment. To undo the remedy, then, the Supreme Court needed only to cut off the statutory "bill of rights" provision as a source for the right to habilitation in the least restrictive setting. Ironically, the Court did so by holding that the "bill of rights" provision was not intended as a source of any rights. 159 It remanded the case to the Court of Appeals for consideration of other possible sources for the right upon which the remedy depended, specifically suggesting the possibility of reliance on the state statute as well as federal constitutional or statutory law. 160 In the interim between the initial Third Circuit decision and this remand from the Supreme Court, the Supreme Court of Pennsylvania had had the occasion to interpret the very state statute available to uphold the Pennhurst injunction. 161 Fortuitously, it had held that the statute required habilitation in the least restrictive setting. 162 On remand, the Third Circuit relied exclusively on the state statute in retaining its original result.
163 *1516
At this point the defendants, perhaps moved by the imminence of defeat on the state law claim that had been hidden beneath the federal claims, came forward with a new jurisdictional attack based on the eleventh amendment. They argued that the provision for state sovereign immunity under the amendment, although unavailable to shield them as individuals from suits in federal court premised on federal law, operated differently when the issue was one of state law. 164 The 167 dates back to the judicial activism of the substantive due process era. 168 In 1906, the state of Minnesota undertook to regulate railroads within its borders, providing criminal penalties for violations of the rate schedules set by its railroad commission. 169 Shareholders of one of the railroads claimed that the decrease in passenger fares imposed by the commission violated their federal due process rights, and sought a federal court injunction to prevent the railroad from adopting, and the state from enforcing, the new rate schedules. 170 The federal court, persuaded by the shareholders' arguments, enjoined the state attorney general from enforcing the state law. 171 When the attorney general attacked the injunction in state court, the federal court found him in contempt 172 and ordered him imprisoned.
173
In Young, the United States Supreme Court faced the question whether the eleventh amendment, which had been interpreted to exclude from federal court suits by citizens against unconsenting states, undermined the jurisdictional basis for the federal injunction against the attorney general. The Court theorized that a state official's enforcement of an unconstitutional statute, though undertaken in the state's name, is an act "without the authority of and one which does not affect the State in its sovereign or governmental capacity."
174 According to the Court, the superior federal authority capable of voiding the statute also stripped the attorney general of his status as a representative of the state, so that to sue him was not to sue the state. 175 The official's answerability to the "supreme authority of the *1518 United States" supervened any immunity that the state might otherwise "impart to him."
176 Whatever the depth of reality or fiction implicit in these words, it is at least clear that the Court based its escape from the eleventh amendment on A different eleventh amendment objection, based on Edelman v. Jordan, 415 U.S. 651 (1974) The Third Circuit found that the primary jurisdictional task in this case was to hale the state officials into federal court and that, once the officials were there for the federal claim, it was a constitutionally unobtrusive act to hear the state law claim as well.
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After *1519 all, if this were not permissible, a federal court would have to forgo opportunities to base its decisions on nonconstitutional grounds, in contravention of a basic principle of judicial restraint. 180 Although a majority of the Supreme Court rejected the Third Circuit's view, Justice Stevens, writing for a minority of four, expounded on the issue of Young's applicability at greater length, arguing that any violation of law by the individual defendant rendered his action ultra vires and thus incapable of taking on the immunity of the state.
181
The Pennhurst majority, in an opinion by Justice Powell, grounded its decision in principles of federalism, eschewing the agency concepts that underlay Justice Stevens' ultra vires theory. 182 Justice Powell noted that the narrow interpretation that has marked the history of the Young rule demonstrates the Court's persistent sensitivity to the interests of the state. 183 Most notably, the Court's refusal to construe a state's consent to 177 See id. at 160. Justice Harlan argued in dissent that the state should be permitted to test its own statute in its own courts. See id. at 176 (Harlan, J., dissenting). Justice Harlan asserted that the majority's holding in Young "subordinated" the sovereign states, making them mere "dependencies" or "provinces" of the federal government, and placing them in a "condition of inferiority" they had supposedly "never dreamed of," either when they ratified the Constitution or when they subsequently adopted the eleventh amendment. See id. at 175. Justice Harlan found the interest in enforcing federal law satisfied by the fact that, under the supremacy clause, the state must apply federal constitutional law. In holding this belief, Justice Harlan differed fundamentally from those members of today's Court who tie the importance of a sovereign's law to the need to have that sovereign's courts decide cases under that law. For Justice Harlan, the interest in the independent functioning of the states took precedence over any interest that might be served by permitting a federal court to intervene at the outset of a case to decide the federal issue involved. Balancing the federal and state interests, he would have been content to let the federal issue work its way through the state system and ultimately receive appellate review from the Supreme Court. See id. at 176. 178 
C. Structuring Jurisdictional Doctrine to Keep State Law in State Courts
The majority found no federal interest that might justify the use of the Young fiction. The Court might have regarded the plaintiffs' cost of continuing with their federal claims in federal court -either abandoning their state claims or starting a second lawsuit in state court -as an unacceptable burden on the federal claims that raises a sufficient federal interest.
192 But Justice Powell maintained that all federal interests "disappear[]" when the basis for suit becomes state law. 193 Considering alternately the state's interest in immunity from suit in federal court, he found that it increased when the suit is based in state law. According to Justice Powell, "it is difficult to think of a greater intrusion on state sovereignty than when a federal court instructs state officials on how to conform their conduct to state law." 194 Justice Stevens, in dissent, looked at the question of sovereign immunity only from the point of view of the state, because, under his ultra vires theory, he did not need to find a federal interest to justify using Young. He found that it was less of an intrusion to help the state to enforce its own law than to force it to follow federal law. 195 To him, if the state has said it does not want its officials to behave in a certain way, then it has no interest in preventing a federal court from telling them the same thing.
Justice Stevens' characterization of the state's interest in the Pennhurst litigation is flawed. In adjudicating the case, the federal court would do more than merely repeat the proscriptions of the state statute. It would determine exactly what behavior violates the statute and instruct the officials in detail on how to accomplish ends that the *1522 statute only suggests. 196 Determining when an official is ultra vires is a more complex task than Justice Stevens admits. The complexity of the task becomes particularly apparent when one considers that to the extent that the officials in Pennhurst were failing to meet state standards, they were forced into that position by the state's own lack of support.
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A state can act only through its agents. 198 In Pennhurst, the state acted through the officials who endeavored in good faith to run the institution despite inadequate 192 If the plaintiff chooses bifurcation under Pennhurst, there remains a strong federal interest in maintaining jurisdiction over the federal claim. See infra pp. 1535-37. 193 465 U.S. at 106. 194 Id. 195 See id. at 150-51 (Stevens, J., dissenting). This view is strikingly similar to the view of the dissenting justices in Louisiana
Power & Light Co. v. City of Thibodaux, 360 U.S. 25 (1959). In Thibodaux, Justice Brennan, writing for the dissenters, rejected the majority's view that the need to avoid unnecessary friction with the states dictated that the federal court should abstain from exercising diversity jurisdiction in a case that would have required interpretation of the state's eminent domain statute. Justice Brennan asserted that "[f]ar from disrupting state policy, the District Court would be applying state policy, as embodied in the state statute, to the facts of this case." 360 U.S. at 35 (Brennan, J., dissenting). Justice Frankfurter, writing for the majority, found that the state court should be given an opportunity to interpret the state's statute, because eminent domain statutes contain "much local variation interpreted in local settings," about which a federal court could make only a "dubious and tentative forecast." 360 U.S. at 28-29. 196 See supra note 145. 197 See 465 U.S. at 107-09. 198 See id. at 114 n.25.
resources. 199 The state also acted through its legislature, which enacted a law that offered habilitation to the mentally retarded, but then failed to allocate sufficient funds to carry out that offer, or at least the most expansive version of that offer. 200 Through its courts, the state interpreted the statute to mean that the mentally retarded must be cared for in the least restrictive environment. 201 Given the necessary interdependence of these components of the state, it is artificial -fictional -to isolate the officials running Pennhurst as "the state." But for a federal court to consider a claim against a state, it must treat the components of the state separately, ignoring their dependency. The fiction of Young requires the federal court to look at the state officials as if they were acting against the wishes of the state, although the state, in the abstract, can wish nothing. This fiction is embraced when the basis for suit is federal law, because of the strength of the federal interest in enforcing that law.
202
When the basis for suit is state law, however, there is not only an absence of that federal interest, 203 but also a risk of misinterpretation of state law. If Young applied in these cases, the state's statute would be isolated from the state courts, its interpretation and application *1523 severed from the gravitational pull of political accountability and transferred to federal court, a forum known and probably chosen for its political independence. The statute may be translated into remedies that the legislature did not contemplate, and, in a case like Pennhurst, remedies that the legislature -given its failure to fund the institution adequately -probably would have rejected. 204 Of course, federal courts often apply state law and we tolerate differences in result that ensue. 205 But the eleventh amendment counsels hesitation. When the state has created a right running against itself, but has failed to take the additional step of consenting to suit in federal court, the federal court should find that jurisdiction properly belongs to the state courts.
A state has an ongoing interest in how the law it creates is applied, which is an aspect of its power to legislate. It oversimplifies and distorts to contend that the state in 199 See id. at 107-08 (noting that the trial court found that the individual defendants "acted in the utmost good faith ... within the sphere of their official responsibilities" and therefore were not personally liable for damages, and that they in fact struggled to improve conditions but were unable to do so because of staff shortages (emphasis added)) (quoting 446 F. Supp. at 1324 Pennhurst, by enacting the statute at issue, made a promise that it failed to keep. 206 One cannot know the contours of any supposed statutory "promise" until a court construes the statute, gives it detail, and applies it in a factual context. The key question is not whether a state may shield its "broken promises" from review, but rather whether a state legislature has the power to control the process of interpreting the statutes it creates by withholding consent to suit in federal court. To respect the state's limitation of suit to its own courts is to empower the state to control all applications of the law that it has created, and thus to encourage state legislation. If a federal court can assume jurisdiction despite the state's lack of consent, it may interpret the state law more broadly than the state court would, depriving the state of control over its own law. To attach such a penalty to state lawmaking might well discourage legislation like the Pennsylvania Mental Health and Mental Rehabilitation Act at issue in Pennhurst.
Justice Stevens, perhaps recognizing this criticism, suggested that if the state disagreed with the federal court's interpretation or application *1524 of a state law, the state could change that law. 207 This solution to some extent deals with the state's inability to review federal court decisions judicially. The state is not left powerless to correct its law, because its legislature may amend the statute and make clear that the federal court's interpretation was incorrect. For example, if the Pennhurst injunction had gone into effect and the Pennsylvania legislature had disagreed that its statute guaranteed habilitation in the least restrictive setting, the legislature could have amended the statute to provide that habilitation need not take place in the least restrictive setting.
Justice Stevens' solution to the Pennhurst problem bears an interesting similarity to the clear statement rule of Michigan v. Long. Long empowers state courts to "declare independence": to avoid the intrusion of Supreme Court review by clearly stating that their decisions rely independently on state law. Justice Stevens' solution in Pennhurst recognizes the state legislature's power to use a clear statement to extricate the state from an intrusive injunction that has already gone into effect, and to thus regain state independence, albeit somewhat belatedly. This form of legislative correction, however, is much less efficient than judicial review and it necessarily entails a period of time during which the injunction will have effect. The availability of this solution, then, does not eradicate the disincentive to expand citizen protections that federal jurisdiction over state law claims would create for state legislatures. In contrast, the Pennhurst bar to federal court jurisdiction, by allowing the "effectively functioning" state to choose which forum or fora will be permitted to construe its laws, serves the federal interest in encouraging expansive state legislation: it accords the state that attempts to address the problems of its institutions through legislation no less separateness than the state that makes no such effort at all. In Long, Justice Stevens protested strongly against intruding on the state in the absence of a need to vindicate a federal right. 208 In Pennhurst, he favored federal intrusion to vindicate not federal but state rights. Can we reconcile his dissents in these two cases? We could say that in both Long and Pennhurst, Justice Stevens advocated restraint: he argued that federal courts should, whenever possible, rest their decisions on state law grounds. Just as he recognized that the Long presumption would result in decisions of federal constitutional law that could have rested -and perhaps already did rest -on *1525 state law grounds, 209 he saw the majority's decision in Pennhurst as depriving federal courts of the opportunity to rely on state law.
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Justice Powell and the rest of the Pennhurst majority, however, could lay claim to a different kind of restraint. After Pennhurst, those plaintiffs who wish to sue state officials on both state and federal grounds and not to bifurcate their claims may take all of their claims to state court. If plaintiffs choose this option, there is no federal interference with the state at all. 211 Might not this kind of restraint be preferable to that advocated by Justice Stevens?
States would naturally seem to be in the best position to deal with deficiencies in their own institutions. 212 Because states often fail to attend to such deficiences, 213 however, federal law remedies for plaintiffs seeking improvements are important. But the dominant federal interest is in encouraging the states to make remedial efforts indepently, as, for example, had Pennsylvania by enacting the statute in Pennhurst. If the question is whether Justice Powell's or Justice Stevens' jurisdictional doctrine provides more incentive for states to supervene federal remedies with state law, the answer is probably that Justice Powell's doctrinal choice works better.
214
Under Justice Powell's doctrine, a state wins independence by offering its citizens generous state law rights and remedies. 215 The *1526 state makes a "separate sphere" for itself by inducing plaintiff who generally would prefer a federal forum to choose state court instead in order to claim state-created rights. Hence, the state law that wins the state independence must be more generous than federal law, just as the state constitutional law 208 See supra pp. 1506-07. 209 See Long, 463 U.S. 1032, 1067 (1983) (Stevens, J., dissenting) (arguing that "a policy of judicial restraint -one that allows other decisional bodies to have the last word in legal interpretation until it is truly necessary for this Court to intervene -enables this Court to make its most effective contribution to our federal system of government").
210 See 465 U.S. at 127 (Stevens, J., dissenting) (calling the majority's result "inimical to sound principles of judicial restraint"). 211 An even greater level of restraint is exercised when plaintiffs who choose to bifurcate are also denied the federal forum through the device of abstention, discussed and criticized below at pages 1527-37. 212 States are able to fashion remedies tailored to local conditions and thus are more likely to be accepted by the citizenry. See I want to emphasize, in approving of the rule announced in Pennhurst, that it does not completely deny access to a federal forum to plaintiffs who bring suits against state officials. If such plaintiffs doubt that they can obtain relief in state court, they can still sue the officials in federal court on federal grounds. In this event, the plaintiffs must either bring a second suit in state court to assert their state claims or else forgo those claims entirely. Presumably, they will avoid state court if the state has failed to offer them attractive rights or if the state's courts tend not to enforce state-created rights generously. By preserving a federal forum for these plaintiffs, Pennhurst effectively restricts the reward of autonomy to states that offer genuine alternatives to the enforcement of federal law; that is, to states that function effectively in the federal interest.
Viewing the Pennhurst problem from this functional perspective emphasizes the importance of federal jurisdiction to enforce federal law when states have failed to provide adequate alternatives to suit on federal grounds. 216 Federal courts presented with suits by plaintiffs who have exercised the option to proceed in federal court on their federal claims should not be moved by "states' rights" formulations of federalism designed to avoid federal jurisdiction. They should not defer to state institutions solely because those institutions are operated by the state, without some showing that the institutions themselves serve the federal interest in the supremacy of federal law and the vindication of federal rights.
We need not see sovereign immunity as a clumsy, outmoded obstruction to the enforcement of rights. 217 Interpreted functionally, the doctrine can serve to free states from the risk of unintended and burdensome applications of their law in individual cases. This freedom may encourage states to develop and experiment with new protections and entitlements for their citizens that extend beyond the federal minimums and to tailor solutions in accordance with their knowledge of local conditions and preferences, within the bounds of *1527 their fiscal limitations. In this way, sovereign immunity can serve the interests of federalism as articulated by Justice Black in Younger.
E. A Pennhurst Epilogue: Pursuing the Federal Claim
As we have seen, federal jurisdiction over federal claims is a necessary accompaniment to the separateness Pennhurst grants the states. But in some instances federal courts will abstain from exercising their jurisdiction. Indeed, the Pennhurst Court itself intimated that abstention may lie ahead if plaintiffs attempt to remain in federal court. Let us then examine the impact of this potential on the thesis of this Article. After finding that sovereign immunity barred their state law claims, the Supreme Court sent the Pennhurst plaintiffs back to federal court to litigate their federal claims. 218 With federal law as the basis for relief, the Pennhurst rationale would not prevent the Young fiction from coming into play. But the Supreme Court, at the very outset of its opinion, had sounded a note of caution about the potential for relief. Noting that the court of appeals had held that relief on the federal claims could be granted despite "the prospective financial burden [which] was substantial and ongoing," 219 the Supreme Court stated in a footnote:
We do not decide whether the District Court would have jurisdiction under this reasoning to grant prospective relief on the basis of federal law, but we note that the scope of any such relief would be constrained by principles of comity and federalism. "Where, as here, the exercise of authority by state officials is attacked, federal courts must be constantly mindful of the 'special delicacy of the adjustment to be preserved between federal equitable power and State administration of its own law.'" 220 *1528
The Court seems not to have been suggesting in this statement that it intends to make further changes in eleventh amendment doctrine and the operation of Young, which, under present case law, avoids the bar of immunity to suit when federal law is the basis for a request for prospective relief against state officials.
221 The Court quoted from Rizzo v. Goode, 222 a case that did not involve sovereign immunity at all, 223 but rather equitable restraint. 224 We may thus anticipate that in this context, the Court will express its federalism in terms of the latter doctrine.
Clearly, the Pennhurst Court was concerned about the burdens imposed on state officials by federal court injunctions. 225 Nevertheless, to the extent that it sought to limit 218 See 465 U.S. at 124-25 (referring to claims resting on the eighth and fourteenth amendments to the Constitution, § 504 of the federal court power to issue burdensome injunctions enforcing federal law, the Court apparently preferred not to overrule Young and thus reinstate absolute state sovereign immunity, but rather to encourage federal courts to apply the less rigid doctrine of equitable restraint. 226 Preference for a flexible doctrine directed at the appropriateness of the remedy seems more closely aligned with a functional analysis. There is a strong federal interest in the enforcement of federal law, and a doctrine less drastic than sovereign immunity may adequately serve both this interest and the contrary state interests in financial viability and autonomy. But let us examine more closely whether federal courts should indeed apply equitable restraint in cases like Pennhurst.
Equitable Restraint and Rizzo v. Goode.
In Rizzo, the Supreme Court fashioned a limit on injunctive enforcement of federal law when that enforcement interferes with the internal affairs of a *1529 state agency. The Rizzo plaintiffs, a class consisting of the citizens of Philadelphia, had charged the supervisors of the Philadelphia police department with violations of federal law for "discourag[ing] the filing of civilian complaints and ... minimiz[ing] the consequences" of pervasive police brutality. 227 The district court decree would have imposed on the Philadelphia police department "a comprehensive program for dealing adequately with civilian complaints" alleging police misconduct. 228 The district judge issued an injunction against the defendants, the supervisors of the department, on the theory that improved procedures would deter the true culprits, the unnamed defendants. 229 The judge's vision of the case as an effort to secure the rights of the entire citizenry of Philadelphia from the threat of future police misconduct damages led him to fashion a remedy to achieve institutional reform rather than to compensate for past injuries. In a sense, the federal judge in Rizzo was not simply telling defendants how to run the police department. The defendants themselves played a part in developing the terms of the decree. See 423 U.S. at 381 (Blackmun, J., dissenting). For opinions regarding litigant involvement in fashioning injunctive relief, compare Fiss, note 18 above, at 1155, which takes a positive view of such involvement on the part of defendants, with Mishkin, note 142 above, at 957-58, which argues that defendants' participation in The Supreme Court, in an opinion written by Justice Rehnquist, expressed grave doubts about the justiciability of Rizzo, which it characterized as "a heated dispute between individual citizens and certain policemen" that had somehow "evolved into an attempt by the federal judiciary to resolve a 'controversy' between the entire citizenry of Philadelphia" and the officials supervising the police department. 231 The Court found that the plaintiffs had failed to establish a violation of federal law by the named defendants, who therefore could not be made to provide the remedy for the violations of individual police officers.
232 Despite these two more-than-adequate bases for its decision, the Court went on to conclude, in the portion of its opinion cited in the Pennhurst footnote, that the injunction was inconsistent with the doctrine of equitable restraint. 233 In response to the plaintiffs' *1531 insistence that the breadth of federal remedial power permitted the court to force supervisors to take steps to control the constitutional violations of their employees, the Court not only cited the traditional rule that the scope of the violation determines the extent of the court's remedial power, 234 but also stated that "important considerations of federalism are additional factors weighing against it."
235 The same equitable restraint that deters the federal courts from interfering with state court criminal drafting decrees may improperly insulate politically accountable officials from voter disapproval. Note that in Rizzo the Commonwealth of Pennsylvania appeared as amicus curiae on behalf of the plaintiffs, seeking to uphold the decree. See 423 U.S. at 384 (Blackmun, J., dissenting).
231 423 U.S. at 371-73. That the named plaintiffs had suffered in the past from incidents of brutality raised only an attenuated speculation that they might in the future face similar treatment. According to the Court, that possibility was insufficient to satisfy the requirement of a "real and immediate threat of repeated injury" necessary for awarding injunctive relief. See id. at 372 (quoting O'Shea v. Littleton, 414 U.S. 488 (1974)). The Court noted that worse still, the federal district judge, constitutionally capable of reasoning only in a concrete setting, was forced to speculate even further to link the threat of future abuse by unnamed policemen to the indirect deterrent value of improved disciplinary procedures. See id. at 372-73. Although the Court failed to refer explicitly to standing when it spoke of the justiciability problem, the defects it found align closely with the injury-in-fact standing test, which requires, first, an actual or threatened injury to the plaintiffs that is, second, "fairly traceable" to the defendants and third, likely to be redressed by the requested relief. Court's conclusion that the plaintiffs had no case or controversy with Philadelphia police officials reflected the Court's view of the merits: high police officials do not 'cause' citizens 'to be subjected' to patterns of misconduct merely by acquiescing in them." (footnote omitted)). A judge who would find a failure to act a violation of law probably would also find the plaintiffs' injury "fairly traceable" to that failure and the improved procedures "likely to redress" the injury. These findings would satisfy the second the third prongs of the injury-in-fact standing test described in note 231 above. Conversely, the Rizzo court, if it had dealt more explicitly with standing, would probably have found the lack of procedures only "tenuously" connected to the injuries and a change in those procedures a "speculative" source of redress. proceedings 236 applies -though "perhaps" to a lesser extent 237 -to the internal affairs of a state or city governmental agency, like a police department. 238 Apparently, the Pennhurst Court, in citing Rizzo, intended to imply that an injunctive suit against a state hospital presents another instance in which equitable restraint may apply. 239 To judge whether this proposed application is justified, we must first ask what justifies deference to state courts. What interest does such deference serve, and what does its adoption encourage state courts to do? Then, we must consider whether the extension of that doctrine of restraint to nonjudicial institutions is justified and what this form of restraint encourages these institutions to do.
A Functional Analysis of Equitable Restraint in Its Classic Form.
Younger v. Harris, 240 the case from which this Article derives its functional vision of federalism, exemplifies the classic judicial application of equitable restraint. 241 Harris, the state court *1532 defendant turned federal court plaintiff, argued that California's Criminal Syndicalism Act 242 violated the first amendment and asked a federal court to enjoin the county district attorney from prosecuting him in state court. 243 Unlike the shareholders of the railroads who sought to enjoin the attorney general in Ex Parte Young, 244 Harris did not face merely the possibility of criminal prosecution should he engage in an activity proscribed by the statute; rather, he had already acted and faced a pending prosecution. 245 The Supreme Court, citing Young, acknowledged that federal courts have the power to enjoin prosecutions in state court in order to prevent irreparable damage, 246 but emphasized that considerations of equity and federalism give rise to "a longstanding public policy against federal court interference with state court proceedings." 247 Because the Court did not view the "cost, anxiety, and inconvenience of having to defend against a single criminal prosecution ... [as] 'irreparable' in the special legal sense of that term," 248 the injunction could not issue. 249 The Court intertwined this discussion of equitable principles with a discussion of federalism. The Court saw the equitable bar to relief as "reinforced by an even more vital consideration, the notion of 'comity,' that is, a proper respect for state functions" -the idea "that the National Government will fare best if the States and their institutions are left free to perform their separate functions in their separate ways."
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In practice, this deference means that the defendant must transform his federal claim for injunctive relief into a defense in the criminal case. If the state court, by upholding this defense, can forestall any damages that are legally cognizable, there are no irreparable damages that would have warranted a federal injunction. 251 The plaintiff loses his power to choose the forum because the state has *1533 won its autonomy by offering an institution capable of vindicating federal law. The autonomous operation of state court criminal and other enforcement proceedings at the trial level is functionally superior (unless it is for some reason defective, as discussed below) to the commencement of a secondary litigation in federal court. Routine secondary litigation would both overburden federal courts and delay state proceedings. Moreover, it would express distrust of the willingness of state courts to adequately enforce federal law, and deny them the opportunity to develop expertise and sensitivity in applying that law.
252 Resort to federal courts, then, in the absence of some showing of the inadequacy of the state courts, impairs the effective, separate functioning of the state courts.
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The Supreme Court has tailored the Younger doctrine to preserve the ability of federal courts to enjoin state court proceedings when the state courts for one reason or another do not deserve autonomy. If the state does not provide a forum for adequate adjudication of the federal right, the federal court that maintains jurisdiction should not exercise restraint. 254 For example, if the federal plaintiffs are indicted solely for harassment purposes without an intention to secure a conviction, so that the state court never has the opportunity to pass on the federal defenses, federal courts will enjoin the prosecution. 255 Likewise, if the state court proceeding in question is a summary one that excludes the federal defense, restraint is inappropriate. 256 Thus, federal courts do not defer to state courts without considering their adequacy to serve the federal interest in the enforcement of federal law. 257 state institutions, but rather because their ability to function effectively in the federal interest has earned them autonomy.
In the words of Justice O'Connor, "state court respect for federal law is inextricably linked to federal court respect for state court proceedings." 258 When state procedure prevents a defendant from raising his federal defense, the state proceeding loses the respect that otherwise would insulate it from federal intervention. 259 In the terminology of this Article, the state has failed to follow the federal design for building a separate sphere. Thus, the doctrine of equitable restraint encourages states to provide adequate routes for the vindication of federal law within their own processes and "rewards" them with separateness when they succeed.
The Appropriateness of Equitable Restraint in Pennhurst.
Given these justifications for respecting state court independence, one may well wonder why equitable restraint should extend to accord parallel independence to other state institutions such as police departments and hospitals. In a case like Pennhurst or Rizzo, it is the hospital or police department that is charged with violating federal law; such an institution, unlike a state court, cannot provide a valid, functional alternative to federal court. 260 If no state procedure exists to adequately enforce the federal right at stake, according the state autonomy would serve no federal interest. 261 If anything, federal court restraint in this context would encourage the violation of federal law. To defer to an institution such as the Philadelphia police department or the Pennhurst State School and Hospital solely because it is a state institution is to adopt the essentially unprincipled theory of "states' rights" that Justice Black disavowed in Younger.
262 From *1535 a functionalist perspective, separateness simply is not warranted, and equitable restraint should not apply. A more difficult jurisdictional problem is presented in a case like Pennhurst if the plaintiffs choose to bifurcate their litigation and proceed in both federal and state courts. Should the federal court exercise restraint when a state adjudicatory body is in the 1978). Justice Stevens would bar abstention "in cases in which the federal challenge is to the constitutionality of the state procedure itself." 431 U.S. at 469 (Stevens, J., dissenting).
258 O'Connor, supra note 36, at 9. 259 For an example of a federal court refusal to intervene when state procedures are deemed adequate, see Stone v. Powell, 428 U.S. 465, 494 (1976) , which held that a full and fair opportunity to litigate whether the fourth amendment bars the introduction of evidence at trial precludes review of that issue in a federal habeas proceeding. 260 At least with respect to criminal cases, because they commence in state court, state court adjudication of an entire case achieves optimal efficiency by avoiding the initiation of a secondary suit in federal court. 261 A state institution has some potential to engage in self-correction. For example, when City of Los Angeles v. Lyons, 461 U.S.
at 95 (1983), was pending in federal court, the Los Angeles Board of Police Commissioners declared a moratorium on the use of the chokeholds challenged in the case. See id. at 100. But if such a remedial effort by the state institution takes place, as it did in Lyons, only under the influence of a lawsuit and strong public pressure (in Lyons, after fifteen people had died from the chokehold, see id.), it is an inadequate substitute for federal court action. 262 See supra p. 1488. 263 One commentator has suggested that the Court appears to recognize the lack of functional justification for federal court restraint in at least some cases involving state social institutions. See Rudenstine, supra note 189, at 109 (speculating that in future cases involving state institutions the Pennhurst majority will "employ comity, if at all, only to check federal judicial power on a caseby-case basis").
picture? Under Colorado River River Conservation District v. United States, 264 a federal court may stay its own proceeding in deference to parallel state proceedings only when "exceptional circumstances" 265 overcome the federal court's "virtually unflagging obligation ... to exercise the jurisdiction given [it] ." 266 There is a great deal of play in the assessment of the factors that might combine to constitute the needed "exceptional circumstances." 267 The relevant factors include whether federal or state law is the basis for relief (especially when the federal case presents claims that are within the exclusive jurisdiction of the federal courts), 268 the inconvenience *1536 of the federal forum, the order of filing and the relative progress of the lawsuits in the two forums, and the need to avoid piecemeal litigation. 269 Yet federal policies for and against piecemeal litigation have had a determinative effect in Supreme Court cases describing this form of abstention. In Colorado River, a federal statute favoring consolidated litigation in cases involving water rights dictated abstention. 270 In Moses H. Cone Memorial Hospital v. Mercury Construction Corp., 271 the Arbitration Act, which "requires piecemeal litigation," produced the opposite result. 272 If plaintiffs attempt to bifurcate their litigation because of the Pennhurst rule, will "exceptional circumstances" motivate the federal court to stay its hand with respect to federal claims such as those asserted in Pennhurst? 273 Abstention in such cases would permit state court usurpation of decisions regarding very important federal rights.
This functional vision -rather than a fear of offending sovereigns or a mistrust of the states' ability to apply federal law or to offer an adequate alternative to federal lawshould guide the delineation of jurisdictional doctrine. Accordingly, federal courts should expand the mutable boundaries of the states' separate *1538 spheres to encourage state procedures and state lawmaking that fulfill the ends that federal law would otherwise serve, and constrict those spheres when state law and procedure lack this potential. Jurisdictional doctrine should not translate into an empty display of respect or carefulness to avoid wounding the egos of state judges; rather, it should encourage the states to offer alternatives that go beyond and are thus capable of displacing federal law. In this way, doctrines of jurisdiction can serve as blueprints for states that desire to build separate spheres for themselves and can produce a state autonomy that serves, rather than detracts from, federal goals.
